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20 CFR Ch. III (4–1–10 Edition) § 404.1407 

§ 404.1407 When railroad retirement 
benefits do not bar payment of so-
cial security benefits. 

The provisions of § 404.1406 shall not 
operate if: 

(a) The survivor is, or upon filing ap-
plication would be, entitled to a 
monthly benefit with respect to the 
death of an insured individual for a 
month prior to January 1947, if such 
monthly benefit is greater in amount 
than the survivor annuity payable to 
such survivor after 1946 under the Rail-
road Retirement Act; or 

(b) The residual lump-sum payment 
provided by section 6(c) of the Railroad 
Retirement Act of 1974 (or section 
5(f)(2) of the Railroad Retirement Act 
of 1937 prior to the 1974 Act) with re-
spect to the death of an insured indi-
vidual is paid by the Railroad Retire-
ment Board pursuant to an irrevocable 
election filed with the Board by the 
widow, widower, or parent of such indi-
vidual to waive all future annuities or 
benefits based on the combined record 
of earnings and compensation to which 
such widow, widower or parent might 
become entitled, but only to the extent 
that widow’s, widower’s or parent’s 
benefits may be payable under the reg-
ulations of this part to such widow, 
widower or parent, as the case may be, 
solely on the basis of the wages and 
self-employment income of such de-
ceased individual and without regard 
to any compensation which may be 
treated as wages pursuant to § 404.1408. 

[42 FR 18273, Apr. 6, 1977] 

§ 404.1408 Compensation to be treated 
as wages. 

(a) General. Where pursuant to the 
preceding provisions of this subpart, 
services rendered by an individual in 
the railroad industry are considered to 
be employment as defined in section 
210 of the Social Security Act (see 
§ 404.1027 of this part). Thus, any com-
pensation (as defined in section 1(h) of 
the Railroad Retirement Act of 1974 or 
prior to the 1974 Act, section 1(h) of the 
Railroad Retirement Act of 1937) re-
ceived by such individual for such serv-
ices shall constitute wages, provided 
that the provisions of § 404.1406 do not 
operate to bar the payments of benefits 
under title II of the Social Security 
Act. 

(b) Military service exception. An ex-
ception to paragraph (a) of this section 
applies to any compensation attrib-
utable as having been paid during any 
month on account of military service 
creditable under section 1 of the Rail-
road Retirement Act of 1974 (or section 
4 of the Railroad Retirement Act of 
1937 prior to the 1974 Act). Such com-
pensation shall not constitute wages 
for purposes of title II of the Social Se-
curity Act if, based on such services, 
wages are deemed to have been paid to 
such individual during such month 
under the provisions described in 
§§ 404.1350 through 404.1352 of this part. 

[65 FR 16813, Mar. 30, 2000] 

§ 404.1409 Purposes of using com-
pensation. 

Compensation which is treated as 
wages under § 404.1408 shall be used, to-
gether with wages (see subpart K of 
this part) and self-employment income 
(see subpart K of this part), for pur-
poses of: 

(a) Determining an individual’s in-
sured status for monthly benefits or 
the lump-sum death payment (see sub-
part B of this part); 

(b) Computing such individual’s pri-
mary insurance amount (see subpart C 
of this part); 

(c) Determining an individual’s enti-
tlement to the establishment of a pe-
riod of disability (see subpart B of this 
part for disability insured status re-
quirements); and 

(d) Applying the deduction provisions 
of section 203 of the act (see subpart E 
of this part). 

[25 FR 5183, June 10, 1960] 

§ 404.1410 Presumption on basis of cer-
tified compensation record. 

(a) Years prior to 1975. Where the Rail-
road Retirement Board certifies to SSA 
a report of record of compensation, 
such compensation is treated as wages 
under § 404.1408. For periods of service 
which do not identify the months or 
quarters in which such compensation 
was paid, the sum of the compensation 
quarters of coverage (see § 404.1412) will 
be presumed, in the absence of evidence 
to the contrary, to represent an equiv-
alent number of quarters of coverage 
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